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U.S. News & World
Report/Best Lawyers®
“Best Law Firms” ranking.

Only one law firm per practice area in the U.S. is
receiving this recognition, making this award a
particularly significant achievement. This honor
would not have been possible without the support
of our clients, who both enable and challenge

us every day, and the fine attorneys of our
Transportation & Logistics Practice Group.

The U.S. News & World Report/Best Lawyers® “Best Law
Firms” rankings are based on an evaluation process that
includes the collection of client and lawyer evaluations, peer
review from leading attorneys in their field and review of
additional information provided by law firms as part of the
formal submission process. For more information on Best
Lawyers, please visit www.bestlawyers.com.
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The InterConnéct FLASH!

Practical Bursts of Information Regarding Critical Independent Contractor Relationships

FLASH NO. 58
CONTRACT, CONDUCT, AND COMMON SENSE
CAN SAVE YOU MONEY

You have undoubtedly heard countless times that “an apple a day keeps the doctor away.”
Preventive health care is a big deal. Search Google for preventive medicine and it will
return approximately 22.4 million results in about half a second. Did you know there is
preventive medicine related to your independent contractor workforce? It is a remarkably
simple algorithm: contract reflects conduct + conduct reflects contract + common sense
= success (or at least a daily apple for your business).

The notion of preventive medicine resonated during an internal discussion regarding a recent
Georgia Court of Appeals' decision involving B-H Transfer Company (“B-H”). B-H operates

in a variety of segments within the industry with tank, vans, and flatbed trailers, and is also
involved in intermodal drayage. The Court’s decision is really somewhat underwhelming
insofar as it stands for the proposition that for plaintiffs to recover damages under the
Federal Leasing Regulations, 49 CFR § 376.11 et seq. (the “Truth-in-Leasing Regulations”),
each plaintiff must show an actual loss due to reliance upon on an inaccurate or incomplete
disclosure. For carriers operating with independent contractors (“ICs”), this proposition is not
new and has been the standard since the OOIDA/Landstar decision in 2012,

What is really shocking about the B-H case, though, is that it was originally filed in 2003!
B-H was granted summary judgment on plaintiffs’ breach of contract claim in July 2012,
but the alleged violations of the Truth-in-Leasing Regulations disclosure requirements
took another four years to resolve. Unfortunately, that distracting waste of time and money
could have been avoided if the motor carrier heeded the preventive advice suggested
above (i.e., the contract reflects the operations, the operations reflect the contract, and
common sense prevails).

In the B-H case, the service contract between B-H and its ICs stated that B-H could make
certain deductions from payments otherwise due to the IC. Specifically, B-H could deduct
amounts for which the IC was indebted to B-H, including actual costs incurred by B-H
due to an IC’s failure to complete service as dispatched. However, B-H only ever deducted
$25.00 when an IC failed to complete a delivery and B-H had to pay another motor carrier
to do so, even though it actually cost B-H $36.00 to complete the delivery. The trial court
found, and the Court of Appeals affirmed, that the contractual provision violated 49 C.F.R.
§ 376.12(h) (charge-back items) since the contract failed to state how the charge-back
would be calculated. But, since B-H never deducted more than $25.00 — less than the
amount allowed by the contractual term — plaintiffs were not damaged. Plaintiffs, of
course, argued that the regulatory violation rendered the contractual provision invalid,
and, therefore, every time fees were deducted from their compensation under the invalid
provision, those deductions constituted their damages.

The Court of Appeals disagreed and, relying on OOIDA/Landstar, ruled that for plaintiffs
to recover damages, each plaintiff must show that he suffered a loss because he relied
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on an inaccurate or incomplete disclosure.
Plaintiffs had provided no evidence of such
reliance. Likewise, there was no evidence
that had the deduction been disclosed more
fully, Plaintiffs would not have taken jobs
under the B-H service contracts, and the
amount of the deductions would have been
less than the $25.00 that was deducted.

Nonetheless, it is utterly amazing that it
took 13 years to reach that point. It all
could have been avoided had the motor
carrier more carefully aligned its operational
conduct with the service contract
provisions. In other words, B-H should have
clearly explained that each IC service failure
cost B-H $36.00 and, at most, B-H would
deduct a portion of the cost of that service
failure — up to a maximum of $25.00 —
from the IC’s compensation.

In addition, as discussed in our last
installment of the FLASH (violations under 49
C.FR. § 376.12(j) related to the prohibition

of requiring an IC to purchase any goods

or services from the motor carrier), the
Truth-in-Leasing Regulations are not being
forgotten. Operating an effective IC program
is not just about taking steps to ensure
proper worker classification, it also requires
careful compliance with the Truth-in-Leasing
Regulations. Thus, as charge-backs occur,
whether related to on-board communication
devices, baseplate programs, insurance
coverages, efc., it just makes sense to pay
attention to the regulations, make certain that
your IC contracts comply with the regulations,
and, of course, confirm that your actual
operational conduct reflects the terms of your
IC contracts.

S0, as we put a bow on 2016, if you are
operating an IC program you may want to
consider an internal self-check and save
yourself 13 years of expense and needless
distraction. The Benesch Transportation &
Logistics Practice Group certainly has the
capability and experience to assist and
would be happy to do so.

THall, et al. vs. B-H Transfer Company, 2016
Georgia App. Lexus 647. Decided November
15, 2016.
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As a reminder, this Advisory is being sent to draw your attention to issues and is not to replace legal counseling.

UNITED STATES TREASURY DEPARTMENT CIRCULAR 230 DISCLOSURE: TO ENSURE COMPLIANCE WITH REQUIREMENTS IMPOSED BY THE IRS, WE INFORM YOU THAT,
UNLESS EXPRESSLY STATED OTHERWISE, ANY U.S. FEDERAL TAX ADVICE CONTAINED IN THIS COMMUNICATION (INCLUDING ANY ATTACHMENTS) IS NOT INTENDED OR
WRITTEN TO BE USED, AND CANNOT BE USED, FOR THE PURPOSE OF (i) AVOIDING PENALTIES UNDER THE INTERNAL REVENUE CODE, OR (i) PROMOTING, MARKETING OR
RECOMMENDING TO ANOTHER PARTY ANY TRANSACTION OR MATTER ADDRESSED HEREIN.


http://www.beneschlaw.com
http://www.beneschlaw.com/Files/Publication/336e96a3-d08c-4782-8686-28056536085c/Presentation/PublicationAttachment/19264285-5beb-4ef8-8292-338cfe801927/Benesch_TL_Flash57.pdf
http://www.beneschlaw.com/ajones
mailto:ajones%40beneschlaw.com?subject=
http://www.beneschlaw.com/rplewacki
mailto:rplewacki%40beneschlaw.com?subject=

