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Carbon nanotubes (CNTs) hold
promise for many beneficial
applications. However, there have
been concerns and calls for a
moratorium raised over “mounting
evidence” that CNT may be the
“new asbestos,”1 or at least
deserving of “special toxicological
attention” due to prior experiences
with asbestos.2 The shape and size
of some agglomerated CNTs are
similar to asbestos—the most
“desirable.” And because CNTs for
structural utility are long and
thin—characteristics thought to
impart increased potency to

asbestos fibers—discussions of
parallels between these two
substances are natural. Thus, given
the legacy of asbestos-related
injury and the thousands of cases
litigated each year, consideration of
possible implications of the use of
CNTs in research and in consumer
products is prudent.

First reported in 19913, CNTs
epitomize the emerging field of
nanotechnology, defined by some
as the “ability to measure, see,
manipulate, and manufacture
things usually between 1 and
100 nanometers.”4 CNTs are a type
of carbon-based engineered
nanoparticle generally formed by
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Authored while riding circuit,2 
Supreme Court Justice Story’s 
quote from an 1823 decision 
accents the historical view of 
mariners in the law:	

Seamen are by the peculiarity of 
their lives liable to sudden sickness 
from change of climate, exposure to 
perils, and exhausting labour. They 
are generally poor and friendless, and 
acquire habits of gross indulgence, 

carelessness, and improvidence. If 
some provisions be not made for them 
in sickness at the expense of the ship, 
they must often in foreign ports suffer 
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The International Maritime Organization (“IMO”) 
adopted new amendments to the Safety of Life at Sea 
(“SOLAS”) convention that will apply to international 
shipments and go into effect on July 1, 2016.  This 
amendment will mandate a “verified gross mass” for 
all shipping containers to which the IMO’s convention 
for safe containers applies prior to loading aboard a 
containership.  The purpose of this adoption is to further 
the IMO’s safety mandate because, in the past, intentional 
and accidental misdeclarations of container weights 
have been the source of various marine casualties.   

Who is responsible?

Under the new SOLAS requirements, the party 
named as shipper on the ocean bill of lading is 
responsible for providing the maritime ocean carrier and 
the terminal operator with the verified gross mass of a 
packed container.  The carrier and the terminal operator 
cannot load a packed container aboard a ship until the 
verified gross mass for that container has been received.  
If a container is empty, the regulations will not require 
weight verification.  Carriers and terminal operators are 
not required to double check the verified gross mass that 
has been provided to them.

What methods may be used to obtain the verified 
gross mass of a packed container?

There are two methods by which a shipper may obtain 
the verified gross mass of a packed container.  The first 
option allows for a shipper to weigh, or arranged for a 
third party to weigh, the entire packed container.  The 
second option, which may be impractical for certain 
types of cargo, and flexitanks, allows a shipper, or a 
third party, by arrangement of the shipper, to weigh all 
packages and cargo items individually, including the 
mass of pallets, dunnage and other packing and securing 

material, and add the tare mass of the container to the 
sum of the single masses of the container’s contents.  
A shipper may not estimate the weight of a container’s 
contents.  Additionally, the party packing the container 
cannot use the weight someone else provided unless it 
meets a specific set of defined circumstances where the 
cargo has been previously weighed and that weight is 
clearly and permanently marked on the surface of the 
goods.  In both methods, the equipment or any other 
device used to verify the gross mass must meet the 
applicable accuracy standards and requirements of the 
country in which the equipment is being used.  IMO 
has not provided specific requirements at this time.  
However, the U.S. Coast Guard is expected to publish 
further guidance soon on obtaining verified gross mass.

What documentation is required and how must it 
be communicated?

SOLAS regulations require the shipper to 
communicate shipping containers’ verified gross 
masses, as determined by one of the two specified 
methods, in a shipping document.  The document, 
which should clearly specify the “verified gross mass,” 
can be part of the shipping instructions or in a separate 
communication, such as a declaration, including 
a weight certificate.  The verified weight may be 
expressed in kilograms or pounds, depending upon the 
measure commonly used in the originating jurisdiction.  
Irrespective of its form, the document must be signed 
by a person duly authorized by the shipper.  SOLAS 
does not mandate the form of communication between 
parties when exchanging the verified gross mass 
information; therefore, the information and signature 
may be transmitted electronically.  

DON’T LET YOUR WEIGHT GET YOU 
DOWN: HOW TO BE READY FOR IMO’S 
NEW OCEAN CONTAINER WEIGHT RULE 
BY JULY 1ST1

By:  Stephanie S. Penninger and Brittany L. Shaw2

Continued on page 26

1  Editor’s Note: This article was first published in February 2016 by the law firm, Benesch, Friedlander, Coplan & Aronoff LLP in Currents: Keeping in Tow with Maritime Legal 
Updates, and reproduced herein with the permission from the firm.

2  Stephanie S. Penninger and Brittany Shaw are Associate Attorneys at Benesch, Friedlander, Coplan & Aronoff LLP (Indianapolis, Indiana), and may be contacted at spenninger@
beneschlaw.com and bshaw@beneschlaw.com, respectively.
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How is the regulation enforced and what penalties 
may parties face?

Noncomplying containers that are too heavy or 
without weight verifications cannot be loaded aboard 
the ship.  Additionally, containers inadvertently or 
otherwise loaded onto vessels after July 1, 2016 
which are not weight verified may not be covered 
by the shipper’s maritime insurance.  Additionally, 
possible penalties that could be assessed against a 
shipper include fines, repacking costs, administration 
fees for amending documents, demurrage charges, 
and delayed or cancelled shipments.  SOLAS 
imposes an obligation on the carrier and the terminal 
operator not to load a packed container aboard ship 
for which no verified gross mass has been provided 
or obtained.  If carrier and terminal operator do 
not comply with the regulations, commercial and 
operational penalties, such as delayed shipment 
and additional costs, may apply if the shipper has 
not provided the verified gross mass for the packed 
container and it is loaded onto a vessel.

How can you prepare?

Shippers and carriers must work together to establish and 
implement processes to ensure that the verified container 
weights are provided to the necessary parties in a timely 
fashion.  Carriers need to provide shippers with “cut-off 
times” within which the carrier must receive the weight 
verification.  This  information is necessary to prepare the 
stowage plan of the ship prior to loading.  While deadlines 
will differ, shippers should request cut-off times from 
carriers, in as much time in advance of the vessel’s sailing 
as possible, to ensure that the deadline is met particularly 
for just in time shipments.  Carriers and shippers should 
also evaluate their current service agreements, terms and 
conditions, bills of lading and tariffs to protect themselves 
against delayed shipments and additional costs associated 
with shippers not providing the weight verification on time.  
Shippers should determine which method is best suited for 
verifying gross mass, taking into consideration the types 
of cargo being shipped, and make advance preparations 
to ensure timely delivery of the verified gross mass to 
the carrier in the form requested by the carrier.  Finally, 
U.S. importers should develop procedures for verifying 
that their foreign sources are in compliance with the new 
SOLAS amendment. 

DON’T LET YOUR WEIGHT...
Continued from page 10

at his opinions, the Court reasoned that Nautical 
satisfied the heavy burden of demonstrating exceptional 
circumstances as per Rule 26(b)(4)(D). To overcome 
this burden, Nautical was required to show the existence 
of either of two situations: “1) the object or condition 
observed by the non-testifying expert is no longer 
observable by an expert of the party seeking discovery, 
or 2) although it is possible to replicate expert discovery 
on a contested issue, the cost of doing so is so ‘judicially 
prohibitive’”.7  

In concluding that Nautical satisfied the first 
situation, the Court noted that this was a “close 
call”. The Court explained that because a portion of 
the Clifford Report included a chart, which reflected 
temperatures taken at various locations on the M/Y 
Claire by crew, to be factual in nature, and not the 
opinion work product of either Clifford or counsel, 
it would not be possible for Nautical to obtain these 
readings via any other means and/or source. This 
was enough to tip the scale in favor of warranting 
disclosure with respect only the portion of the Clifford 
Report pertaining to the temperature readings. 

7  Cooper v. Meridian Yachts, Ltd., No. 06-61630-CIV, 2008 WL 2229552, at 5 (S.D. Fla. May 28, 2008).
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