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As Mayor Bill de Blasio highlighted in his recent state of the city address, New
York City is poised to launch a mandatory inclusionary housing program. It
appears likely that under the mandatory program, the city would rezone
certain manufacturing districts — such as those along Atlantic Avenue in East
New York, Brooklyn — allowing developers to build residential buildings if they
provide affordable housing through the inclusionary housing program.[1]

Under New York’s existing voluntary program, a developer may either build an
entirely market-rate residential building or may build a slightly larger building
if the developer also provides affordable housing through the inclusionary
housing program. Unlike in the existing voluntary program, de Blasio’s likely
proposal would prohibit developers from building residential buildings in these
districts if they did not provide affordable housing.

This article reviews the provisions of inclusionary housing programs in other cities and analyzes some
of the issues that are raised by mandatory inclusionary housing in the context of federal takings law.

Inclusionary Housing Programs in Other Cities

In voluntary inclusionary housing programs, private developers build affordable housing in return for
cost offsets, such as floor area bonuses and tax incentives.

Inclusionary housing programs exist in more than 400 cities and towns nationwide, and many of
these programs are mandatory.[2] In San Francisco, for example, the mandatory inclusionary
housing program applies to all new residential buildings containing 10 or more units.[3] To comply,
developers must either (1) pay a fee based on the number of total units, (2) designate 12 percent of
the on-site units as affordable, or (3) provide 20 percent of the total units built as off-site affordable
housing within a mile of the new development.[4] Similarly, in Cambridge, Massachusetts, all new
residential buildings containing 10 or more units or more than 10,000 square feet of residential area
must provide affordable housing of at least 15 percent of the base units in the building.[5]

Mandatory Inclusionary Housing Programs and the Law of “Takings”

Among the potential legal issues raised by mandatory inclusionary housing programs are whether
they constitute unconstitutional “takings” by the government. Under the United States and New York
State Constitutions, the government may not take private property for public use without paying the
property owner just compensation.[6] Takings may be of two types: (1) physical takings and (2)
regulatory takings. Land use regulation, including exactions like inclusionary housing, may be
unconstitutional if it amounts to a taking.

Physical Takings

In a permissible physical taking, the government takes private property for public use, paying the
owner just compensation. For example, the government may use eminent domain to take a privately
owned building in order to devote the land to public use, such as a park, so long as the government
pays the property owner just compensation. The physical occupation need not be by the government
itself, but may also be a third party under government authority.[7] A physical taking may also occur



where a government regulation forces the existence of a landlord-tenant relationship.[8]

Regulatory Takings

Although zoning and other forms of land use regulation may reduce the value of real estate,
government regulation of private property is not a taking unless the regulation is “so onerous that its
effect is tantamount to a direct appropriation or ouster.”[9] A regulatory taking indeed occurs where
the regulation has the effect of depriving a landowner of all economically viable use of the land.[10]
This notion of “total takings” typically requires the landowner to be unable to realize any profit from
the land.[11]

In the alternative, if the landowner is only deprived of some economic use of the property, a
regulatory taking may still occur if the regulation goes “too far.” To determine whether a particular
regulation goes “too far” requires a fact-based inquiry into (1) the economic impact on the
landowner; (2) “the extent to which the regulation has interfered with distinct investment-backed
expectations”; and (3) “the character” of the regulation.[12] Although the character of the regulation
is only one factor, in New York, affordable housing has been deemed a legitimate government
interest and courts have viewed rent regulations favorably.[13] Therefore, in an examination of a
regulatory taking, the fact-based inquiry will turn on the relationship between the regulation and the
landowner.

Exactions

Exactions are a form of land use regulation where “developers [must] provide, or pay for, some
public facility or other amenity as a condition for receiving permission for a land use that the local
government could otherwise prohibit.”[14] In theory, exactions exist to internalize the negative
externalities caused by a development — i.e., to offset the increased burdens on public services that
the development imposes. For example, a developer may be required to build public space in return
for receiving permission to build a residential building along the Brooklyn waterfront. Similarly,
mandatory inclusionary housing can be considered a form of an exaction because the developer must
provide the public amenity of affordable housing as a condition to receiving permission to build a
residential building.

An exaction will not be deemed to be a taking, and therefore will be permissible as a form of land use
regulation, if (1) an essential nexus exists between the costs imposed by the development on the
public and the costs imposed by the exaction on the developer and (2) the costs imposed by the
exaction are roughly proportional to the costs imposed on the public. An essential nexus exists where
the exaction “further[s] the end advanced as the justification” for the regulation.[15] An exaction is
roughly proportional if there is “some sort of individualized determination that the required
dedication is related both in nature and extent to the impact of the proposed development.”[16] This
individualized determination does not require a “precise mathematical calculation.”[17]

For example, the required open space along the Brooklyn waterfront may fulfill the essential nexus
requirement because new developments may generate more demand for open space, and the
required open space may offset that demand. In addition, the city can make an individualized
determination that the amount of open space required is roughly proportional to the increased
demand generated by the development.

Mandatory Inclusionary Housing Programs

In the context of mandatory inclusionary housing, one could argue that redevelopment increases
property values, thereby displacing lower-income residents and increasing the demand for affordable
housing. An essential nexus between development and mandatory inclusionary housing could exist
because mandatory inclusionary housing advances the legitimate government interest of meeting the
increased demand for affordable housing that the development creates.

In addition, a rough proportionality analysis may find that mandatory inclusionary housing places no
economic burden on the developer because a manufacturing-to-residential rezoning would likely
increase property values substantially, and the amount of that increase would likely be greater than
the cost to the developer of providing affordable housing.



Conclusion

If mandatory inclusionary housing is ever subjected to a constitutional exactions analysis, the city
may have to demonstrate that (1) an essential nexus exists between the burden imposed on the
public by new housing and the burden imposed on the developer by the mandatory inclusionary
component, and (2) the required inclusionary component is roughly proportional to this burden.
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