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STATUTORY LAW DOES not make a broker—in their role of arranging transportation by motor carrier'—liable for cargo loss,
damage or delay. A surface freight forwarder, also arranging transportation by motor carrier, but performing assembly or consolida-
tion services.? is liable as a carrier.? Intermodal Marketing Companies (IMCs) arrange shipments by rail and have no liability for cargo
loss, damage or delay. Indirect Air Carriers (IACs) arrange transportation by air and are liable for cargo loss, damage, and delay as if
they were the actual air carrier. For ocean transportation, there are Ocean Freight Forwarders (OFFs) who historically have no liability

and Non-Vessel Operating Common Carriers (NVOCCs) who are liable as ocean carriers.
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All of the above are examples of
third-party transportation interme-
diaries (3PLs). When contracting with
your customers, it is important to know
which type of 3PL you are, and which
mode of transportation will be provided
by the service providers with whom you
contract.

Conventional wisdom advises 3PLs to
enter into contracts with service provid-
ers that mirror their contracts with their
customers. Doing so protects the 3PL; it
can either refer the customer directly to
the service provider for recovery of cargo
claims (preferable), or it can pay the cus-
tomer and recover from the service pro-
vider (more likely).

Although in theory, mirroring con-
tracts will protect a 3PL, there are a few
caveats. First, there should be carefully
drafted and negotiated contractsbetween
the 3PLand its customers and between the
3PL and the service providers. Second, no
matter what a 3PL holds itself out to be, a
court may find differently. And third, if the
service provider does not have insurance
that will pay for the cargo loss, damage or
delay, recovering through subrogation may
not be feasible.

Tounderstand the differences between
legal liabilities for the various modes of
transportation, let’s look at each one.

Broker: Legally, if a 3PL is a broker,
it has no statutory liability for claims for
cargo loss, damage or delay. Contractually,
it may assume such liability, but before
doing so, it should confirm with its insur-
ance carrier that it is covered for contrac-
tually assumed liability.

Brokers maybe held liable by the courts
if the court determines that the broker
acted as a motor carrier.* Even without
a contract, customers will most often
attempt to hold the 3PL responsible.

The ability of brokers to pass liability
on to service providers, or to recover from
them, depends on the legal identity of the
service provider.

Motor Carriers: Liability of motor
carriers for cargo loss and damage is
governed by the Carmack Amendment
(Carmack) to the Interstate Commerce
Act.® The liability imposed is for the full,
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actual loss or injury to the items, but a
motor carrier may establish rates for the
transportation of property (other than
household goods) under which theliability
of the carrier for such propertyislimited to
avalue established by written or electronic
declaration of the shipper, or by written
agreement between the carrier and ship-
perifthatvalue would be reasonableunder
the circumstances surrounding the trans-
portation.® Essentially, all motor carriers
limit their liability either contractually
or by publishing terms and conditions on

their websites. Although limitations of lia-
bility should be mutually agreed to, car-
riers impose limitations without actual
agreement of the shipper or a 3PL, and
courts routinely uphold such limitations.
Itisimportant to knowinadvance the lim-
itation of liability the carrier will impose.
While a customer may hold a 3PL to full
value, the carriers’ limitations may cre-
ate a gap which will be expensive to fill.

Time limits for filing claims and law-
suits regarding cargo against motor car-
riers are not set by statute, but there are
minimum timeframes carriers are allowed
to impose.” Virtually all carriers impose
those time limits: nine months from the
date of delivery or expected delivery to
file a claim and two years (and one day)
from the date a claim denied to file suit. If
acarrieris holding you to these time lim-
its, there is the possibility you will receive a
claimorasuitfromthe owner of the goods
or their insurer within these time limits
but too late to file against the carrier.

Rail Carriers

Rail carriers are governed by Carmack,
which forrailis codified in 49 USC §11706.
Claims against rail carriers are handled
very similarly to those against motor car-
riers, but rail carriers publish circulars
that govern most rail transportation. To
comply with Carmack requirements, rail
circulars provide two levels of cargo lia-
bility—Carmack and another, sometimes
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referred to as “standard.” If a shipper or
3PLdoes not specify Carmack and agrees
to pay a higher rate, “standard” liability
with lower limitations applies. There are
otherterms and conditionsinrail circulars
that should be reviewed, covering ship-
pers’obligations and loading of equipment
movingbyrail, which should be reviewed.

Air Carriers

Tender of goods toair carriers is exempt
from FMCSA regulation,® so Carmack lia-
bility does not apply. However, if a 3PL
engages indirectly in air transportation,
itisanIAC subject to requirements of the
Department of Homeland Security. This

is a major undertaking. It is more likely
that a non-IAC 3PL will tender freight to
another 3PL (an IAC) that will then ten-
deritto an air carrier.

Domestic Air

There are no specific requirements
governingliability of domesticair carriers
for cargo loss, damage or delay. Liability is
governed by contract, which often is sim-
ply the air waybill. A common standard in
adomestic air waybillis $0.50 per pound
based on the weight of the shipment or
$50.00 per shipment, whichever is higher.
This very low limit of liability will be a
major problem if a 3PL has contracted
with its customer based on Carmack
assumptions.

International Air

If a shipment is moving internation-
ally by air, the Montreal Convention most
likely applies. It governs all international
carriage of persons, baggage, or cargo per-
formed by aircraft for reward between or
within more than 90 countries, includ-
ing the United States, European Union,
Australia, Canada, China, Japan and
Mexico. The limitation of liability pursu-
ant to the Montreal Convention for cargo
lost or damaged during international air
transportation is 22 Special Drawing
Rights (SDRs) per kilogram, based on the
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weight of the package lost or damaged. The
value of an SDR is approximately $1.38,
resulting in a limitation of liability of
approximately $30 per kilogram.

IACs almost always use air way-
bills that comply with the Conditions of
Contract promulgated by the International
Air Transport Association’s (IATA) Cargo
Services Conference. In each such air way-
billis the provision: “For carriage to which
the Montreal Convention does not apply,
Carrier’s liability limitation for cargolost,
damaged or delayed shall be 22 SDRs per
kilogram unless a greater per kilogram
monetary limit is provided in an appli-
cable Convention or in Carrier’s tariffs
or general conditions of carriage.” Thus
the Montreal Convention limitation of 22
SDRs per kilogram generally will apply to
all shipments, whether the shipments are
between participating countries or not.

The carrier is liable for loss or damage
tothe cargoifthe loss or damage took place
duringthe carriage by air. Carrier defenses
toliability are “(a) inherent defect, quality
orvice of that cargo; (b) defective packing
of that cargo performed by a person other
than the carrier or its servants or agents;
(© anactof war or anarmed conflict; (d) an
act of public authority carried out in con-
nectionwith the entry, exitor transitof the
cargo.” The carrieris exonerated in whole
or in part if it can prove the damage was
caused or contributed to by the claimant.

Thelimitation of liability applies unless
the consignor has made, at the time when
the package was handed over to the carrier,
a special declaration and paid a supple-
mentary sumifthe case sorequires. Inthat
case, the carrier will be liable to pay asum
not exceeding the declared sum, unless it
proves that the sum is greater than the
consignor’s actual interest in delivery at
destination.

Complaints mustbe filed in writingand
sent to the carrier within the following
timelimits; in the case of damage, the per-
son entitled to delivery must complain to
the carrier within 14 days of receipt; in the
case of delay, the complaint mustbe made
within 21 days from the date the cargo is
delivered.

Any legal action must be brought
within two years from the date of arrival



atdestination, or from the date on which
the aircraft ought to have arrived, or from
the date on which the carriage stopped.

Ocean Carriers

Indirect transportation by water
canbe pursuant to an OFF and NVOCC
license issued by the Federal Maritime
Commission (FMC).

Liability for most international
water transportation is governed by the
Carriage of Goods by Sea Act (COGSA).?
As with Carmack, liability is for the
actual loss or damage to the cargo. The
major difference is that liability is lim-
ited to $500 per package or customary
freight unit unless the shipper declares
the nature and value of the goods and
inserts what is listed on the bill of lad-
ing. Notice of claims must be filed within
three days of delivery. Lawsuits must be
filed within one year of the date of deliv-
ery.Aprovisionin standard ocean bills of
lading, referred to asa Himalaya Clause,
extends the limitations of liability to all
carriers involved. So if a 3PL engages a
motor carrier to perform transporta-
tion services prior or subsequent to an
ocean move, the motor carrier may be
able tolimitits liability to $500 per pack-
age, pursuant to COGSA. If a 3PL is lia-
ble to its customer for full value or to
higher limitations ofliability presumed
by Carmack, there may be a major gap
between what it must pay and what it
canrecover.

Warehouse Liability

Warehouse liability is governed by
State law.’® Although warehouseman
are liable for full actual harm, they are
allowed to limit liability contractually.
This occurs routinely. In addition, ware-
housemen are not liable unless there is
evidence of negligence. This differs con-
siderably from Carmack, in that the duty
of care is only what areasonably careful
person would exercise under similar cir-
cumstances. The time limits for filing
claims and suits are also negotiable but
isoften as short as 60 days for claims and
nine months for suits.

Asyoucansee, itis of utmost impor-
tance toknowyour own legal liabilityand

that of the service providers. Careful
contracting is critical.

Otherwise, you are likely to find
yourselves “Stuck in the Middle”
between your customers and service
providers. €]

Martha J. Payne is Of Counsel
with Benesch, Friedlander, Coplan &
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