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Benesch has been named

in

in the 2014 Edition of
U.S. News & World
Report/Best Lawyers®
“Best Law Firms” ranking.

Only one law firm per practice area in the U.S. is
receiving this recognition, making this award a
particularly significant achievement. This honor
would not have been possible without the support
of our clients, who both enable and challenge

us every day, and the fine attorneys of our
Transportation & Logistics Practice Group.

The U.S. News & World Report/Best Lawyers® “Best Law
Firms” rankings are based on an evaluation process that
includes the collection of client and lawyer evaluations, peer
review from leading attorneys in their field and review of
additional information provided by law firms as part of the

formal submission process. For more information on Best
Lawyers, please visit www.bestlawyers.com.
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The InterConnect FLASH!

Practical Bursts of Information Regarding Critical Independent Contractor Relationships

FLASH NO. 35
FOCUSING ON SOLUTIONS RATHER THAN
THE PROBLEM

As we flip the page on the calendar to close out the year, the title of the recent editorial in

the Arkansas Trucking Report, “Good Things Come to Those Who Change,” really hit home.
The editorial focused on the idea of planning to succeed by embracing regulatory changes
affecting the trucking industry. Its conclusion was that the regulatory arena will likely produce
changes, which in turn will change supply and demand but ultimately produce a more
productive and profitable trucking industry for those who embrace these changes.

The same can be said with respect to the operations of transportation service providers
using a variable cost structure to transport goods. When the words “variable cost structure”
are used in the context of the trucking industry, we typically think of the traditional
independent contractor/owner-operator operating model which, as we well know, has been
under attack, both in litigation and legislation. Therefore, as we start looking at a new year, it
may be useful to take a hard look at implementing solutions as opposed to dwelling on the
problems associated with the attacks on the variable cost independent contractor model.

Earlier this year, we had a glimmer of hope from various lawsuits raising federal pre-emption
under the Federal Aviation Administration Authorization Act (“FAAAA”), but that glimmer of
hope, if it is not dwindling, will take a fair amount of time to resolve itself. In the American
Trucking Associations v. City of Los Angeles litigation, the U.S. Supreme Court held that the
FAAAA pre-empted the concession agreements governing the relationship between the

Port of Los Angeles and trucking companies, which was welcomed as good news. However,
just prior to that decision, the U.S. Supreme Court clarified in the Dan’s City Used Cars v.
Pelkey case that FAAAA does not pre-empt state law claims where a statute does not relate
to “the movement of property.” With that back drop, we have the Massachusetts Delivery
Association v. Coakley matter on appeal from the District Court decision indicating that Dan’s
City provides the appropriate guidance when analyzing the “Prong B” of the Massachusetts
Independent Contractor statute. Plus, there is the Sanchez v. Lasership case that ruled that
the FAAAA did pre-empt the Massachusetts statute; however, in Schwann v. FedEx Ground,
and Martins v. 3PD, the courts have said that the Massachusetts statute does not relate to
the movement of property and FAAAA cannot pre-empt it. There also is the pending appeal
in Dilts v. Penske Logistics, which is a California lunch and rest break, overtime payment
compensation class action suit, where the focus is on the FAAAA pre-emption issue. Thus,
the landscape would suggest that there will be no quick-fix with respect to the application of
federal pre-emption as it applies to worker classification disputes under state law.

That being said, we also witnessed a flurry of independent contractor classification-related
legislation this year in the states of New York and Connecticut, which adopted specific
legislation and, of course, the state of New Jersey where the Governor used his power to veto
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legislation which would significantly impact
the drayage and the parcel segments.
Other states have been reporting that

while things may be quiet for the moment,
there is unrest, and initiatives to be more
aggressive in the worker classification arena
under particular state laws, specifically in
Minnesota, Missouri and Rhode Island, and
Colorado, among other states, are working
diligently to keep aggressive administrators
at bay.

Thus, enough about the problem. As
indicated, there are conflicting judicial
decisions with respect to the scope of the
application of FAAAA. That aside, we as an
industry should not let legislators or jurists,
who may have social or political agendas,
dictate how transportation service providers
will operate, particularly if the motor
carriers are interested in operating with

a variable cost model in many segments

of the industry. Thus, it makes sense to
focus more on solutions rather than the
challenges and the problems. There are
ways to effectively operate a variable cost
model, which have been addressed in prior
FLASH publications, and others that are
worthy of considering. There are certainly
the Transportation Agent Model and the
Freight Forwarder Model, which have
been previously presented and which
remove two substantive obstacles from the
motor carrier-owner-operator relationship:
to wit, (1) positioning the driver and/or
equipment resource in a trade or business
which is different and distinct from motor
carriers’ trade or business, and (2) providing
the independent contractor/owner-operator
a viable ability to work for others. Recently,
there has been more public discussion
about the freight forwarder model (now
sometimes being referred to as “2PL”) and
its applicability to various segments within
the industry along with the advantages and
potential disadvantages. Additionally, there
are other proprietary approaches which

we, and others in the marketplace, have
provided to clients. One in particular that has

emanated under the MAP 21 regulations
involves the application of a property broker
license in conjunction with motor carrier
operation that does not disrupt the supply
chain relationship between a shipper and
the underlying motor carrier.

Legally-supportable solutions are available
that, with some patience and persistence,
and attention to detail, can be very effective,
and, can, at the same time, provide a
variable cost solution and be seamless

with respect to customers. Therefore, with
no litigation-based solution on the horizon
regarding FAAAA pre-emption and the
constant rumblings of state legislators,
motor carriers that are serious about
operating with a variable cost model should
give serious consideration to addressing
alternative hybrid approaches that would

fit their segment and operational needs,
rather than bemoan the current litigation and
legislative landscape. The harsh reality is that
if the Massachusetts and California appeals
go the wrong way, they will deliver a very
serious negative blow as to the usefulness of
FAAAA pre-emption in the context of worker
classification and everyone is back to ground
zero in seeking solutions.

The Transportation & Logistics Group within
Benesch regularly provides guidance and
services, in an attorney-client privileged
environment, to transportation service
providers using the Transportation

Agent Model (for use with resources
providing both equipment and drivers, or
merely drivers) or the Freight Forwarder
Model (with different iterations for varying
segments of the industry), in addition to

the application of the property broker
license, to effect positive change in a
manner that is seamless to the customer,
and thus, we are well positioned to serve as
a resource going forward. As our friends in
Arkansas have proffered, good things come
to those who change, and a more productive
and profitable trucking industry awaits those
who embrace these changes.
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For additional information, please
contact:

Transportation & Logistics
Practice Group

Michael Barrie at (302) 442-7068 or
mbarrie@beneschlaw.com

Marc Blubaugh at (614) 223-9382 or
mblubaugh@beneschlaw.com

Tamar Gontovnik at (216) 363-4658 or
tgontovnik@beneschlaw.com

Matthew Gurbach at (216) 363-4413 or
mgurbach@beneschlaw.com

James Hill at (216) 363-4444 or
jhill@beneschlaw.com

J. Allen Jones lll at (614) 223-9323 or
ajones@beneschlaw.com

Thomas Kern at (614) 223-9369 or
tkern@beneschlaw.com

David Krueger at (216) 363-4683 or
dkrueger@beneschlaw.com

Andi Metzel at (317) 685-6159 or
ametzel@beneschlaw.com

Lianzhong Pan at (86 21) 3222-0388 or
Ipan@beneschlaw.com

Martha Payne at (541) 764-2859 or
mpayne@beneschlaw.com

Stephanie Penninger at (317) 685-6188 or
spenninger@beneschlaw.com

Richard Plewacki at (216) 363-4159 or
rplewacki@beneschlaw.com

Teresa Purtiman at (614) 223-9380 or
tpurtiman@beneschlaw.com

Sarah Stafford at (614) 223-93310r
sstafford@beneschlaw.com

E. Mark Young at (216) 363-4518 or
myoung@beneschlaw.com

Eric Zalud at (216) 363-4178 or
ezalud@beneschlaw.com

Labor & Employment
Practice Group

Maynard Buck at (216) 363-4694 or
mbuck@beneschlaw.com

Joseph Gross at (216) 363-4163 or
jgross@beneschlaw.com

Peter Kirsanow at (216) 363-4481 or
pkirsanow@beneschlaw.com

Katie Tesner at (614) 223-9359 or
ktesner@beneschlaw.com
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As a reminder, this Advisory is being sent to draw your attention to issues and is not to replace legal counseling.

UNITED STATES TREASURY DEPARTMENT CIRCULAR 230 DISCLOSURE: TO ENSURE COMPLIANCE WITH REQUIREMENTS IMPOSED BY THE IRS, WE INFORM YOU THAT,
UNLESS EXPRESSLY STATED OTHERWISE, ANY U.S. FEDERAL TAX ADVICE CONTAINED IN THIS COMMUNICATION (INCLUDING ANY ATTACHMENTS) IS NOT INTENDED OR
WRITTEN TO BE USED, AND CANNOT BE USED, FOR THE PURPOSE OF (i) AVOIDING PENALTIES UNDER THE INTERNAL REVENUE CODE, OR (i) PROMOTING, MARKETING OR
RECOMMENDING TO ANOTHER PARTY ANY TRANSACTION OR MATTER ADDRESSED HEREIN.
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