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Benesch has been named

in

in the 2014 Edition of
U.S. News & World
Report/Best Lawyers®
“Best Law Firms” ranking.

Only one law firm per practice area in the U.S. is
receiving this recognition, making this award a
particularly significant achievement. This honor
would not have been possible without the support
of our clients, who both enable and challenge

us every day, and the fine attorneys of our
Transportation & Logistics Practice Group.

The U.S. News & World Report/Best Lawyers® “Best Law
Firms” rankings are based on an evaluation process that
includes the collection of client and lawyer evaluations, peer
review from leading attorneys in their field and review of
additional information provided by law firms as part of the

formal submission process. For more information on Best
Lawyers, please visit www.bestlawyers.com.
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The InterConnect FLASH!

Practical Bursts of Information Regarding Critical Independent Contractor Relationships

FLASH NO. 36
NEW YORK LAW MAY BE MORE EVENHANDED
THAN IT APPEARS

Many folks have commented on the New York State Commercial Goods Transportation
Industry Fair Play Act, which was recently signed by the Governor but will not be effective
until March 11, 2014, and several sources are predicting gloom and doom for motor carriers
once the Act is implemented. On its face, the Act is not particularly good news; however, after
careful scrutiny it may not be as troublesome for the motor carriers as many are fearing.

Certainly, the Act has the overriding purpose of creating a presumption of employment in the
commercial goods transportation industry. Its language provides that any person performing
commercial goods transportation services for a commercial goods transportation contractor
shall be classified as an employee unless the person is a “separate business entity” or all

of the criteria of a traditional "ABC Test” are met. However, once the details of the Act are
studied, it is not as bad as the introductory language might suggest.

The scope of the law applies only to motor carriers “permitted by law” to do business

within the State of New York and who compensate CMV drivers who possess a commercial
drivers license issued by the State of New York and drive CMVs over 10,000 Ibs. The phrase
“permitted by law” may be a bit vague, and it will remain to be seen as to whether this
encompasses only those companies registered with the New York Secretary of State’s Office
or if something as simple as the payment of a prorated share of highway use tax is sufficient
to be considered “permitted by law.” Once that first hurdle is reached, then the law applies
only to the drivers who possess a New York CDL. So, at any rate, this limits the new law’s
reach for many motor carriers.

Even if the motor carrier falls under the Act, there are two tests which it can use to overcome
the Act’s statutory presumption that a driver is an employee rather than an independent
contractor.

The first is a straight forward “ABC Test,” which has three prongs, of which all must

be satisfied: (1) the driver is free from control and direction in performing services, in
practice and under the contract; (2) the service is performed outside the usual course

of business for the company; and (3) the driver is normally engaged in an independently
established business that is similar to the service at issue involving the transportation or
delivery of commercial goods. This type of ABC Test has been prevalent in other states and,
admittedly, can be a challenge for motor carriers to overcome, depending on the individual
circumstances, but it is certainly not a “death knell.”

Luckily, the Act provides an alternative solution in case the motor carrier fails with the ABC
Test, which is not available in other states using the ABC Test. Known as the “separate
business entity” standard, this alternative was the result of negotiations by a coalition of
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business service stakeholders including
the New York State Motor Truck Association
and the American Trucking Association. It
essentially requires that the independent
contractor meet the test to be considered a
“separate business entity.”

This “separate business entity” standard
has several key components. First, the
business entity (or IC) must perform its
services free from direction or control over
the manner and means of providing the
service, subject only to the motor carrier’s
right to specify the desired result or federal
rule regulation. Essentially, this element

is simply an improvement over the “ABC
Test’s” first prong which we discussed
above. A related element is the requirement
for a written contract with the motor carrier,
under the business entity’s name, specifying
their relationship to be as independent
contractors in separate business entities.
Also, the motor carrier cannot require

that the business entity be represented

as an employee of the motor carrier to its
customers.

The business entity must not dissolve or

be cancelled once the relationship with the
motor carrier is terminated. Hand in hand
with this prong is another element, which
requires that the business entity actually
includes its services rendered on a Federal
Income Tax Schedule as an independent
business or profession. Additionally, the
business entity must either pay for its own
licenses or permits or for the reasonable use
of the motor carrier’s licenses or permits.
And if the business entity needs employees,
it must hire, pay for, and report any
employee incomes to the IRS, all on its own
without involvement or reimbursement from
the motor carrier.

Other elements include the business entity’s
substantial investment of capital in the
business, ownership or leasing of capital
goods, ability to gain profit or bear the loss,
and ability to offer services to the general
public, on whatever basis and whenever it
chooses.

After studying the new law, we cannot help
but notice that this “separate business
entity” test seems to be an abbreviated
version of the traditional twenty point test
used by the IRS to determine employee

or independent contractor status. These
elements should all be too familiar to those
in the motor carrier industry.

Should a motor carrier use an independent
contractor that unfortunately does not meet
either of these two tests, then it will face
some hefty civil and criminal penalties. An
initial violation will net the motor carrier a
civil penalty of $1,500 but any violation after
that during the next five-year period may
bump the penalty to $5,000. And, any willful
misclassification increases the penalty for
the initial violation to $2,500. Additionally,
willful misclassification may subject the
motor carrier to criminal liability as well.

A review of your company records to
determine those IC drivers who possess a
New York CDL would be in order. Thereafter,
for those who think that they may be
affected by the law, close scrutiny of your IC
agreements and your day-to-day operations
with owner-operators may be in order before
the new law is effective. The corrective
measures may be quite simple. We at
Benesch are happy to assist you in your
evaluation as you prepare for the new law.
Please let us know if we can help.
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Additional Information

For additional information, please
contact:

Transportation & Logistics
Practice Group

Michael Barrie at (302) 442-7068 or
mbarrie@beneschlaw.com

Marc Blubaugh at (614) 223-9382 or
mblubaugh@beneschlaw.com

Tamar Gontovnik at (216) 363-4658 or
tgontovnik@beneschlaw.com

Matthew Gurbach at (216) 363-4413 or
mgurbach@beneschlaw.com

James Hill at (216) 363-4444 or
jhill@beneschlaw.com

J. Allen Jones lll at (614) 223-9323 or
ajones@beneschlaw.com

Thomas Kern at (614) 223-9369 or
tkern@beneschlaw.com

David Krueger at (216) 363-4683 or
dkrueger@beneschlaw.com

Andi Metzel at (317) 685-6159 or
ametzel@beneschlaw.com

Lianzhong Pan at (86 21) 3222-0388 or
Ipan@beneschlaw.com

Martha Payne at (541) 764-2859 or
mpayne@beneschlaw.com

Stephanie Penninger at (317) 685-6188 or
spenninger@beneschlaw.com

Richard Plewacki at (216) 363-4159 or
rplewacki@beneschlaw.com

Teresa Purtiman at (614) 223-9380 or
tpurtiman@beneschlaw.com

Sarah Stafford at (614) 223-93310r
sstafford@beneschlaw.com

Eric Zalud at (216) 363-4178 or
ezalud@beneschlaw.com

Labor & Employment
Practice Group

Maynard Buck at (216) 363-4694 or
mbuck@beneschlaw.com

Joseph Gross at (216) 363-4163 or
jgross@beneschlaw.com

Peter Kirsanow at (216) 363-4481 or
pkirsanow@beneschlaw.com

Katie Tesner at (614) 223-9359 or
ktesner@beneschlaw.com

www.beneschlaw.com

As a reminder, this Advisory is being sent to draw your attention to issues and is not to replace legal counseling.

UNITED STATES TREASURY DEPARTMENT CIRCULAR 230 DISCLOSURE: TO ENSURE COMPLIANCE WITH REQUIREMENTS IMPOSED BY THE IRS, WE INFORM YOU THAT,
UNLESS EXPRESSLY STATED OTHERWISE, ANY U.S. FEDERAL TAX ADVICE CONTAINED IN THIS COMMUNICATION (INCLUDING ANY ATTACHMENTS) IS NOT INTENDED OR
WRITTEN TO BE USED, AND CANNOT BE USED, FOR THE PURPOSE OF (i) AVOIDING PENALTIES UNDER THE INTERNAL REVENUE CODE, OR (i) PROMOTING, MARKETING OR
RECOMMENDING TO ANOTHER PARTY ANY TRANSACTION OR MATTER ADDRESSED HEREIN.
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