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Moreover, government agencies
and courts recognize the role of
implicit bias in evaluating cases
involving claims of discrimination
based on protected characteris-
tics under the law such as age,
race, religion, national origin and
ge n d e r.

The EEOC has defined discrim-
ination to include “u n co n s c i o u s
stereotypes regarding the abili-
ties, traits or performance of in-
dividuals belonging to certain
racial groups.”

The Supreme Court recently
suggested in the majority opinion
of Texas Department of Housing
and Community Affairs v. Inclusive
Communities Project Inc., 135 S.Ct.
2507 (2015), that discrimination
could be shown through uncon-
scious prejudice.

How do we reduce the impact
of the inevitable bias that comes
into our workplace? There are
three top actions every company
should take now:

First, examine and re-evaluate
the language used in recruiting
materials, internal communica-
tions and company handbooks.

Make sure these documents are
current on the law and that they
are as free as possible from bias.
Have a lawyer review the policies
in conjunction with the business
people implementing the policies.
Find out how these policies have
been and are being actually im-
plemented in the workplace.

Second, pay special attention to
the performance review process.
Are the assessments strictly lim-
ited to job duties and perfor-
mance, or are they overly broad
in ways that might reward some
employees and penalize others
based on personal characteristics
that do not involve merit? Take
steps to ensure that the reviews
are complete and honest and tied
to the particular job duties of the
position involved. Pay particular
attention to how the reviews af-
fect promotions and raises and
the general progression of em-
ployees at your business.

Third, invest in good training
by an outside professional. Look
for someone with experience and
make sure the training is cus-
tomized for your business. Live
and interactive training is most
effective and provides employees
with the opportunity to ask ques-
tions and follow up when needed.

Make sure that employees at
every level of your business at-
tend the training. Top level em-
ployees are important role models
and set the tone for your entire
business. If they take implicit bias
seriously, others will.

Making an effort to reduce bias
ensures that employment deci-
sions are more consistently made
based on the reality of and needs
of the workplace, thereby increas-
ing productivity and profitability
and reducing potential legal li-
a b i l i ty.

Recognizing that implicit bias
affects every employer is the first
step in ensuring that this bias is
not holding back your employees
or your business. Reducing im-
plicit bias now will help further
and improve your workplace for
the future.

Understanding implicit bias is the first
step to reducing it — and ending it

After nearly 25 years as
an employment
lawyer, I have seen
how implicit bias can
negatively impact

businesses of all types and sizes
at all stages of the employment
life cycle.

Part of my practice that I enjoy
most is providing training to com-
panies on how to reduce the risks
of claims of harassment and dis-
crimination. Over the past several
years, that training has focused
more and more on taking steps to
reduce implicit bias in the work-
p l ace.

I have had the chance to part-
ner with the Equal Employment
Opportunity Commission and the
Illinois Supreme Court Commis-
sion on Professionalism on my
training. Seeing their perspectives
on these issues and their ideas on
how to reduce bias in the work-
place has enabled me to better
represent and defend my own
corporate clients.

We all have inherent biases;
learning to recognize and control
unintended outcomes of those bi-
ases is the challenge we face.

For example, imagine that an
employer has a high-profile pro-
ject that requires significant tech-
nological ability. Faced with
choosing between two employees,
a baby boomer and a Gen Xer,
the employer automatically opts
for the younger worker, assuming
his or her age makes them more
likely to be comfortable with
technolog y.

This is a common example of
how unconscious bias can lead to
imperfect decisions in the work-
place not based on facts, but
based on preconceived views of
general characteristics.

Implicit bias does not neces-
sarily stem from a person’s in-
tention. An employer may intend
to make employment decisions
based on facts and yet still per-
petuate preconceived and inaccu-
rate assumptions.

And this can have conse-
quences on the performance of a
business on several levels.

In the example above, when the
employer rewards the younger
employee with an important

project — not because of that
e m p l oye e’s actual skill set but
based on an assumption — the
employer risks a poor outcome if
the younger employee lacks the
needed skills.

The employer also has lost out
on the wisdom and experience
the older employee may have
brought to the project alongside
the technical skills that employee
may very well possess.

The employer has now fostered
a work environment in which
stereotypes instead of merit im-
pact employees’ career paths. The
perception or reality that the
workplace does not evaluate
based on ability or results can
have a negative impact on morale
and productivity.

Implicit bias affects our per-
ception of others and of reality,
and that impacts our decision-
making about the particular as-
pects of people’s work we pay
most attention to, how actively
and openly we listen to ideas and
how much we affirm work and
skills.

These small daily decisions
shape the paths of employees’ ca -
reers, enabling some to move for-
ward while causing others to stall
out. And most employers have no
intention of creating this result.

Implicit bias can happen at
every stage of the employment
process, including recruitment,

h i r i n g, orientation, mentoring de-
cisions, job assignments, promo-
tions, performance reviews, mar-
keting campaigns, discipline and
t e r m i n at i o n .

And it can be exercised at all
levels, from the senior leadership
to the most junior employee. Any-
one who exercises power is at
risk of perpetuating these biases
and creating barriers to oppor-
tunity for those who could benefit
your business.

MARG O’S
MASTER PLAN

MA RG O
WOLF
O’DONNELL

Margo Wolf O’Donnell is vice chair of
B e n e s c h’s labor and employment practice
group in Chicago. She is an experienced
litigator who handles cases involving
restrictive covenants, business torts,
employment issues, intellectual property
and class action defense. Her experience
includes federal, state and administrative
agency litigation involving allegations
of sex, race, national origin, disability.
She also helps employers prevent
litigation through counseling and
training sessions. She may be reached at
m o d o n n e l l @ b e n e s c h l a w.c o m .

Implicit bias does not necessarily stem from a
pe rson’s intention. An employer may intend to

make employment decisions based on facts
and yet still perpetuate preconceived and

inaccurate assumptions.
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