
We have mentioned the use of the
theory of federal preemption to defeat
worker misclassification challenges
and other related state laws, but all
laws may not be created equal.  A
recent case involving owner-operators
and employment taxes in Washington
may be an illustrative example of just
that.  

In a lawsuit filed in Federal court by
the Washington Trucking Associations
and six trucking companies against the
Washington Employment Security
Department, the WTA sought relief
because of the Department's
enforcement of Washington's
unemployment tax regulations.
Essentially, the WSESD conducted
audits and reclassified drayage owner-
operators to employees under the
unemployment tax regulations and
assessed the motor carriers
unemployment taxes.  

The motor carriers argued that
Washington tax regulations were
preempted by federal law under the
Federal Aviation Administration
Amendments Act because states
cannot enforce laws related to the
price, route, or service of a motor
carrier.  The WSESD countered that
Washington’s Tax Injunction Act
prevents the motor carriers from
bringing the case in federal court.  The
TIA says that courts cannot enjoin,
suspend, or restrain the collection of
state taxes if a plain, speedy and
efficient remedy exists in the state's
courts.   

The Federal Court examined the case
under a three-part test, looking at (1)
the relief requested; (2) if it would
restrain the collection of taxes; and (3)

if a plain, speedy and efficient remedy
is available in state court.  The Court
determined that the relief sought by the
motor carriers is exactly the type of
relief barred by TIA. Thus, the Federal
Court found it did not have subject
matter jurisdiction and never
mentioned the FAAA challenge.  

This result is in contrast to two other
cases which were recently decided on
preemption grounds.  Both were
California cases where the motor
carriers were sued by employees,
claiming, among other things, that they
failed to provide off-duty meal and rest
breaks as required by the California
Labor Code.  The motor carriers
argued that the employees' claims
were preempted by the FAAAA, and
the Courts agreed.  California's fairly
rigid meal and break requirements
effectively deprived drivers the choice
to take any route that did not fit the
criteria for stopping at certain times
and for certain lengths of time.  

The ability to collect taxes is apparently
closely guarded by the states.  In
contrast, regulations which do not
affect the states' fiscal bottom line
seem to receive careful scrutiny in
regard to FAAAA preemption claims.

We are involved in an identical case in
Washington which had been stayed
pending this decision. Thus, whether
you have worker misclassification
issues regarding taxes or issues
related to a state's labor code, we at
Benesch can assist your business in
an analysis of your independent
contractor programs and your options.
Please call if you have questions or if
we can be of further assistance.
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Additional Information
For additional information, please contact any of
the following attorneys:

Transportation & Logistics
Practice Group
Marc S. Blubaugh at 614.223.9382 or
mblubaugh@beneschlaw.com
J. Allen Jones III at 614.223.9323
ajones@beneschlaw.com
Thomas Kern at 614.223.9369 or
tkern@beneschlaw.com
Martha Payne at 541.764.2859 or
mpayne@beneschlaw.com
Richard A. Plewacki at .216.363.4159 or
rplewacki@beneschlaw.com
Teresa E. Purtiman at 614.223.9380 or
tpurtiman@beneschlaw.com
Eric L. Zalud at 216.363.4178 or
ezalud@beneschlaw.com

Labor  & Employment Practice
Group
Maynard Buck at 216.363.4694 or
mbuck@beneschlaw.com
Joseph N. Gross at 216.363.4163 or
jgross@beneschlaw.com
Peter N. Kirsanow at 216.363.4481 or
pkirsanow@beneschlaw.com

www.beneschlaw.com

As a reminder, this Advisory is being sent to draw your attention to issues and is not to replace legal counseling.

UNITED STATES TREASURY DEPARTMENT CIRCULAR 230 DISCLOSURE:  TO ENSURE COMPLIANCE WITH REQUIREMENTS IMPOSED BY THE IRS, WE INFORM YOU THAT, UNLESS EXPRESSLY STATED OTHERWISE, ANY U.S. FEDERAL TAX ADVICE CONTAINED IN THIS
COMMUNICATION (INCLUDING ANY ATTACHMENTS) IS NOT INTENDED OR WRITTEN TO BE USED, AND CANNOT BE USED, FOR THE PURPOSE OF (i) AVOIDING PENALTIES UNDER THE INTERNAL REVENUE CODE, OR (ii) PROMOTING, MARKETING OR RECOMMENDING TO
ANOTHER PARTY ANY TRANSACTION OR MATTER ADDRESSED HEREIN.


